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JUDICIAL APPOINTMENTS 


HE three appointments recently made to the bench in Los 

Angeles County have met with universal approval of both 
the bar and the public. Especially is this true of the appointment 
of Judge Emmet Wilson to the District Court of Appeal, and 
Allen Ashburn to succeed him on the superior court. Judge G. 
Ellsworth Meyer, appointed to the municipal court, while not so 
well known as the other appointees, is declared by all who know 
him to be a lawyer of ability and high ideals. 

Governor Warren is to be commended for these appointments. 
It is obvious that he made his selections with care and the 
desire to bring to the bench the best equipped men obtainable. 
He has succeeded in all of these instances. 

Judge Wilson has made an outstanding record and reputation 
as an able judge during his 18 years on the superior bench of 
this county,.and will, no doubt, add to his judicial stature on the 
appellate court. Allen Ashburn’s success as a great lawyer is 
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equally noteworthy, and he is known to the bench and bar of 
the entire state. He was president of the Los Angeles Bar 
Association in 1939. The fact that one of. the ablest lawyers at 
the bar, federal and state, with a large and lucrative practice, is 
willing to give up these advantages for a career on the bench, 
as has Mr. Ashburn, should be an incentive to other successful 
lawyers to look with favor upon a judicial career and accept ap- 
pointment to the bench when the opportunity arises. 

The President has appointed William C. Mathes to be United 
States District Judge at Los Angeles, subject to confirmation. by 
the Senate. It is confidently expected that Mr. Mathes will be 
confirmed before this appears in print. This, tgo, is an appoint- 
ment that meets with the complete approval of the bar of this 
district. Mr. Mathes is widely and favorably known in Southern 
California, where he has practiced for many years, and is one 
of the most popular members of the local bar. He was president 
of the Los Angeles Bar Association in 1943, and has been active 
in both state and local bar activities for the past 15 years. 


—E.D.M. 





RANDOM COMMENT 


Are We'to Be “Socialized?” Some of our professional 
brethren—not in this State—are all het up about the so- 
called trend toward socialization of the professions, especi- 
ally of lawyers, unless they think and plan now to preserve 
our system for the administration of justice. Otherwise, so 
they say, some lay group or agency will bring about changes 
“that will make lawyers and judges mere functionaries of 
the State.” 

Well, we don’t think there is any present danger of that 
happening. The Bar of California is ever alert to sugges- 
tions for improvements in the administration of justice, for 
the public good. The organized bar, from the A.B.A. 
down is doing much along these lines. 


* * * 


Convicting the Innocent: The sad case of the New 
York man who was found to be innocent after serving more 
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than three years on a charge of forgery, seems to pose some 
sort of public challenge to the Bar of America. He was 
pardoned by the Governor of New York, but the incident 
has became a cause celebre. Columnists and commentators in 
the press and on the radio, aré demanding that society 
collectively, and every law ¢nforcement office in particular, 
take special note of the case and “do something to improve 
an obviously clumsy system of administering justice.” 
Meanwhile New York bar groups are investigating. A 
former assistant district attorney, who is one of those mak- 
ing the investigation, is quoted as saying that “every prison 
in the country contains some innocent men.” This, he says, 
“is due to the attitude of those jurors who think innocent 
men are never brought up for trial. Lip service alone is 
given to the fine American principle of the presumption of 
innocence in many court rooms.” Such incidents lessen 
confidence in the law’s processes. 
Se 


“Face the Court!” Edwin Shinn “has something” in the 
suggestions he makes in an article printed in The Journal for 
placing the witness so that the trial Judge may observe his or 
her demeanor while testifying. He submits three diagrams all 
of which would put the witness in front of the Judge. They 
are ingenious, but we venture to guess that any one of them 
would get a lot of opposition from the old-timers who don’t 
like innovations in the court room. Either of the suggested 
arrangements would be an improvement on tbe conventional 
seating of the principal actors in the legal drama. However, 
there is one serious, perhaps fatal, objection: a change in the 
witness’ position would destroy the opportunity for a display of 
camera leg art by fair plaintiffs who presently crowd our court 
rooms in the crush of divorce litigation. The going rate of 
filings is about 125 cases a day. 

a 


Educational: William B. (“Bill”) Himrod, who has been 
among the most active as well as able, of our local bar 
members for a good many years, has become Assistant to 
the President of Pomona College. He is personally dis- 
tributing to his lawyer friends a very attractive booklet, an 
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example of the printer’s art, entitled “How Gifts to Pomona 
College Make Names Live Forever.” After reading the 
booklet and looking at its many fine cuts it ought to be 
easy to recommend Pomona College as a cultural beneficiary 
of special gifts. 

ea * 


Service Lawyers: The bar of some states boasts of the 


high percentage of their memberships in the armed forces. 
Pennsylvania, among the larger states, seems to have the 
lead, so far as our information extends. Of the 9868 mem- 
bers of the bar in that state, 2044 are or were. in uniform, 
or about 21%. California’s percentage is about 16.5, °ac- 
cording to the best available data. 

"32. a. 


You Figure It Out: Excerpt from A Brochure on the 
Subject of Proxy Marriages, distributed by an attorney at law, 
El Paso, Texas: “On May 8, 1944, this office consummated 
a proxy marriage in the City of Juarez, Mexico, between 
Laura Mae Hardin, a resident of Ohio, and Walter Lloyd 
Davis, a member of our Armed Forces then stationed in 
England.” —E. D. M. 





CRIMINAL DIVISIONS OF THE 
MUNICIPAL COURT OF THE CITY OF 
LOS ANGELES 

By Joseph L. Call, Presiding Judge of the Municipal Court. 
Horns like death, are seemingly inevitable, for, as stated 

in the Scriptures, “All men are fallible,’ (Matt. 5:48). 
“Hunger will doubtless drive a man to wrongdoing, as it caused 
Esau to sell his birthright.” (Gen. 25:29:34). And in this 
connection it is important to observe that “It is not the hungry 
or poverty stricken alone who resort to crime,” (Allen v. State, 23 
Idaho, 772 [1913]) “for material abundance or prosperity seems 
to yield certain kinds of offenses just as well.” (Prov. 1:32), 
(Clark, Biblical Law). 

These passages from the Scriptures certainly show fulfillment 
in the record of misdemeanor filings in the Municipal Court. 
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The fiscal year 1944-45 registers 440,230 criminal complaints 
filed. 


The Municipal Court of the City of Los Angeles came into 
being as a result of the provisions of the Municipal Court Act 
of 1925, in which Act cities of the first and one-half class (Los 
Angeles) are provided with thirty Municipal Judges. 

The Act and Penal Code section 1462 give the Municipal 
Court exclusive jurisdiction of all misdemeanor cases arising in 
the City of Los Angeles, and concurrent jurisdiction with the 
justice’s.-courts of all misdemeanor cases arising within the 
County of Los Angeles. This is with the exception of townships 
served by Class -A Justice’s Courts (Section 1425 Penal Code). 

At the present time the population of the City of Los An- 
geles is approximately 1,800,000, and, consequently, to handle all 
criminal litigation arising in the City of Los Angeles, it is 
necessary to allot fifteen divisions of the court for the enforce- 
ment of the penal laws. 


The criminal divisions of the court break down as follows: 

Divisions 2, 3 and 4, are known as felony divisions, Division 
4 being the master calendar. In this court all felony arraign- 
ments are handled and time set for the preliminary hearings 
in Divisions 2 and 3, and in Division 4, if opportunity permits. 
Division 4 is most ably and efficiently presided over by Judge: 
Byrne, as are also Divisions 2 and 3 by Judges Kaufman and 
Chambers, respectively. It is due only to the conscientious, ex- 
pedient and effective efforts of these judges that these divisions 
are able to handle the 4,745 felony preliminary hearings filed 
in our court during the last twelve months. 


Division 32, the Van Nuys Division of the Municipal Court, 
was established in 1927 to serve the 168,000 residents of San 
Fernando Valley without the necessity of these people traveling 
from the Valley to Los Angeles proper for trial. Aside from 
its civil duties, this court conducts all misdemeanor arraign- 
ments, all felony arraignments, tries all misdemeanor non-jury 
trials and all preliminary hearings arising, generally speaking, 
within San Fernando Valley. Trials in which pleas of not 
guilty have been entered and jury not waived, are transferred to 
Division 7 for trial. Last year there were 1166 arraignments 
in Division 32, 70 misdemeanor court trials, and 71 felony pre- 
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liminary hearings; and 150 pleas of not guilty with jury not 
waived were entered and cases transferred to Division 7. 

In like manner, West Los Angeles, comprising approximately 
125,000 population, is served by Division 33 of the court, es- 
tablished 1934, as is San Pedro and vicinity with a population of 
approximately 225,000, by Division 31. These divisions are 
presided over by Judges Clifton, Taplin and Decker (pro tem.), 
respectively. 

During the last twelve months, there was a total of 4861 
misdemeanor and 82 felony arraignments, 258 court trials, and 
94 preliminary hearings in Division 33; and’ 6288 misdemeanor 
arraignments, 168 felony arraignments, 608 court trials, and 153 
preliminary hearings in Division 31. 

These figures more than attest to the effective and efficient 
operation of these courts. 

A most crucial division of the Municipal Court is Division 30, 
and most capably handled by Judge Rosenthal. This division is 
a court of arraignment for all misdemeanors arising in the City 
of Los Angeles, with the exception of traffic cases, and all mis- 
demeanors arising in Van Nuys (San Fernando Valley), West 
Los Angeles, and San Pedro and vicinity. ’ 

During the last fiscal year, 1944-1945, statistics show that 
54,328 defendants were arraigned in Division 30, of which 
39,577 entered pleas of guilty and sentence pronounced, 5,326 
entered pleas of not guilty, and 244 received trial by jury. 

Divisions 28 and 29 are known as traffic courts, although, as 
a matter of fact, the title is a misnomer. Division 29 is pre- 
sided over by Judge Ford and Division 28 by Judge Jefferson. 

The people of Los Angeles are indeed fortunate in having two 
judges in these crucial courts with such ability and expediency, 
and who are endowed with such a real spirit of humanitarianism. 

Division 29 handles only arraignments, pleas of guilty, and 
sentences. Last year there were 318,387 traffic cases filed in 
Division 29, with 79,236 defendants arraigned, 76,065 pleas of 
guilty were entered and sentence passed. There were 3121 
cases transferred out under pleas of not guilty to Division 28 
for trial (non jury) and to Division 7 (jury). 

In my opinion, Division 28 is one of the most important of 
all the Municipal Courts. I draw this conclusion because through 
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this court there are filed and disposed of what is commonly 
known as “major” misdemeanor traffic cases. All cases arising 
in the city involving drunk driving are filed in Division 28 and 
arraignments thereon held, and in the event of pleas of not 
guilty with jury waived, trial is held therein. This is likewise 
true of all cases involving reckless driving, so-called hit and run 
(section 481, Vehicle Code), all accident cases in which injury 
has resulted to a human being, and all cases in which people are 
charged with driving after revocation of a driver’s license. 

These types of cases involve all the most flagrant violations 
of the vehicle laws, and when one stops to consider that last 
year there were 2,703 people killed upon the highways of the 
State of California, 48,049 injured resulting from auto accidents, 
and an estimated damage to property due to auto accidents of 
over one hundred million dollars, it is readily ascertainable that 
strict but fair enforcement of the provisions of the Vehicle Code 
is of the utmost importance to the residents of this state. 


Division 7 is known as the Master Misdemeanor Calendar 
and is presided over with great dexterity and pliancy by Judge 
Dawson. To the calendar of this court come all pleas of not 
guilty from Division 30, all cases of not guilty where a jury 
has not been waived from Divisions 28 and 29 (traffic), and 
Divisions 31, 32, and 33 (San Pedro, Van Nuys, and West Los 
Angeles). From Division 7 these cases are transferred out for 
trial to either Division 5, presided over by Judge Walters, Di- 
vision 6, presided over by Judge Guerin, Division 8, presided 
over by Judge Bennett, or Division 19, presided over by Judge 
Aggeler. Division 7 retains some court trials, if the calendar 
permits. During the last fiscal year there were 7,702 misde- 
meanor cases on the calendar of Division 7, with 3,941 transferred 
out for trial. Only diligence and assiduity—many times late in 
the night in cases of jury—on the part of these judges keeps 
this multitudinous array of cases adjudicated and this calendar 
clear, and permits a prompt trial within three weeks from date 
of arraignment. 


Incidentally, in passing, it might be noted that Division 5 is 
known as the “headquarters for the jury panel.” All jurors 
remain in Division 5 until sent out to other divisions for service. 
At present the jury panel consists of eighty jurors, who serve 
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twénty working days, selected one-half every two weeks. 

The question of the enforcement of penal statutes by the 
courts in the imposition of sentence always presents complex 
problems and queries to the judge. It has been argued with 
great force by Bentham that the certainty of punishment, rather 
than the severity of punishment was more effective in the ad- 
ministration of criminal law; that severe punishment induced 
jurors to acquit criminals and that thus the certainty of punish- 
ment was diminished. On the other hand, as is well pointed 
out by Thomas, Judge, in Sanders v. Commonwealth, 291 Ky. 
216 (1942): “The peace ‘and safety of civilized society would 
soon be destroyed if those who violate the criminal laws were 
not visited with proper retribution therefor.” 

In this connection, it goes without saying that the Municipal 
Court, or any other court, should not be, and is not, operated 
as a revenue producing agency, but of necessity, and as ordered 
by statute, the court is required to impose penalties in criminal 
cases; and an audit of the Municipal Court for the fiscal year 
1944-45 discloses that fines collected in the enforcement of penal 
statutes far exceeded the cost of operation of the court. During 
this period of time, as heretofore pointed out, there were 440,230 
misdemeanor criminal complaints filed in the Municipal Court. 
As a result there was a total of $2,250,038.21 collected by the 
court by way of fines and bail forfeiture, which, pursuant to 
statute, was distributed as follows: to the City of Los Angeles 
$1,986,186.83 ; to the County $259,535.30; to the State of Cali- 
fornia $4,092.08; and to other cities in the county $224.10. 
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A FEW THUMB-NAIL RULES 
OF EVIDENCE 


By Clarence M. Hanson 
Judge of the Superior Court 


LTOGETHER too often a trial judge is startled by a com- 
pletely inappropriate objection to evidence and equally too 
often the objector does not understand the reason for the trial 
judge’s ruling thereon. Hence, the objector, by his actions, 
often shows his disgust at the ruling and implies that the trial 
judge does not know what “it is all about.” To be sure, the trial 
judge is not always right, but neither is counsel. Undoubtedly, 
both might with profit renew their contact with the basic rules 
of evidence. The endeavor here is to point out merely a few 
common errors in the viewpoints of each with the hope that this 
brief memorandum may be some little assistance in the trial 
of cases. 


THE BEST EVIDENCE RULE 


A loose notion prevails that a fact evidenced by a writing 
necessarily requires the production of the writing and so pro- 
hibits oral testimony of any fact narrated therein. If, instead, 
the view obtained that any fact committed to writing may be 
proved by oral testimony, it would be far more accurate. In 
short, unless the cause of action or defense is predicated on the 
writing itself, or there is a direct issue raised by the pleadings, 
or otherwise, as to the contents of the writing, or of some term, 
or statement therein, the fact set forth in it may be proved 
aliunde by the testimony of a witness who has the requisite 
knowledge. If a fact has been reduced to writing before a 
controversy arises with respect to it, it is obvious that courts 
prefer the writing itself and will generally accord greater verity 
to it than to oral testimony. But even so, the best evidence rule 
is not for that reason involved. If the suit is upon a note, a 
mortgage, or other writing, the best evidence rule applies and the 
writing must be produced, if it be available.1 This is because 
the action is predicated upon the writing, and the very best evi- 


—_—. 


1Wigmore, Evidence, 3rd ed., §§1174, 1242; McKelvey, Evidence, 5th ed., p. 
604; Jones, Evidence, 2nd ed., $769, p. 1427; Chamberlayne, Evidence $$485, 487. 
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dence of the contents of the writing is the document itself. But if 
the writing, or its terms, as such, is not directly in issue, it need 
not be produced.? For instance, if I deposit $500 in currency in 
a bank, that fact may be shown by me or anyone else who has an 
adequate knowledge of the fact without regard to what my pass- 
book, or what the bank’s records show. Such records, merely 
record the fact of the deposit at or after the event and the 
records conceivably may contain an untrue recital or no recital 
at all of the true fact. If in the case of my deposit the best 
evidence rule applied it would mean that the bank’s records are 
the best evidence of the fact whether I did or did not deposit 
$500. If that were true, how could I recover the $500 from the 
bank if the receiving teller put it in his pocket and made no 
record of the deposit? If, on the other hand, I were to contend 
that the bank’s records disclosed the fact, and I desired to prove 
that they did, then the best evidence would be the record, and 
not the parol testimony of someone who had seen the record. 
So it may be observed that what the President of the United 
' States says at his press,conferences is purportedly published daily 
by the newspapers. If what he said on some particular day be- 
comes important in a lawsuit, is a court restricted to the facts as 
published in a newspaper? The answer is obvious. 

In short, then, the best evidence rule is extremely limited in 
its application. Even so, it is proper here to observe that often 
the parol evidence rule is involved and by reason of that rule, 
oral testimony may not be admissible. The best evidence rule 
may be stated in these few words: 

If the suit is based upon a right or duty flowing from a 
writing, or if the pleadings raise an issue as to the terms of the 
writing, then the writing is the best evidence and parol testimony 
will not be accepted unless the, writing has been lost or destroyed 
or its absence is otherwise satisfactorily accounted for. But 
where the writing itself is not directly in issue and where the 
fact to be proved relates to a subject or fact distinct from the 
writing the fact may be proved by parol even though it is em- 
braced within the content of the writing. But where <t appears 
to the trial court that the production of the writing will serve 


2Marriner v. Dennison, 78 Cal. 202; Wigmore, Evidence, 3rd ed., §$§1242, 
1252, 1254; McKelvey, Evidenée, 5th ed., pp. 607 and 609; Chamberlayne, Evi- 
dence, §3583; Jones, Evidence, 2nd ed., §768. 
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a really useful purpose, it may, in its sound discretion require 
the production of the document. 


THE PAROL EVIDENCE RULE 


This rule is not a rule of evidence but of substantive law.® 
For that reason it is unnecessary for counsel to object to evi- 
dence which violates the rule, as it is the duty of the trial judge 
on his own motion to keep it out, and if he does not do so his 
error may be taken advantage of upon an appeal despite the fact 
that counsel did not object below.* This is elemental law, but 
seemingly law schools seldom, if ever, “get it over” to their 
students. The parol evidence rule prohibits evidence that varies, 
or contradicts, any express or implied term of a written agree- 
ment in a controversy between the parties thereto or their privies. 
The rule has no application to one who is neither a party nor 
privy thereto, nor is it applicable as to a party or privy to the 
writing in a controversy with a third party,® except possibly 
“where it is sought to use extrinsic utterances for the very pur- 
pose for which the writing has superseded them as the legal act.’”® 
Moreover, the glib statement so often made that the surrounding 
circumstances at the time of the making of a contract may always 
be shown is only about one percent true. The fact is that the 
surrounding circumstances may never be shown (if there is no 
challenge to the validity of the document) unless upon the face 
of the agreement the trial court in reading its language finds 
an ambiguity as to the meaning: thereof, or an alteration on the 
face of the.writing.* Ifa trial judge would in every instance first 
read the agreement where it is sought to introduce parol evidence, 
either to show the “surrounding circumstances,” or on the theory 
that the evidence sought to be introduced does not vary nor con- 
tradict the writing, reams of evidence of no value could be kept 
out of the record and the work of the appellate judges lightened.® 


S3Estate of Gaines, 15 Cal. (2d) 255; Wigmore, Evidence, 3rd ed., §2400; Me- 
Kelvey, Evidence, 5th ed., p. 642; Jones, Evidence, §777. 

4Harding v. Robinson, 175 Cal. 534; Dollar v. International Banking Corp. 
13 Cal. App. 331; Rottman v. Hevener, 54 Cal. App. 474; Middlecamp v. Zunwall, 
100 Cal. App. 715. For some of our District Courts of Appeal holding contra 
see 92 A. L. R. 813, note 6. 

5Dunn v. Price, 112 Cal. 46; Wigmore, Evidence, 3rd ed., §2446. 

6Wigmore, Evidence, 3rd ed., $2446, p. 150. 

THutchinson v. Hutchinson, 48 Cal App. (2d) 12. 

SHutchinson v. Hutchinson, 48 Cal. App. (2d) 12. 
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Shortly stated, parol evidence of the surrounding circum- 
stances, the negotiations, or the preliminary agreements of the 
parties which in any manner contradict or vary the terms of the 
writing, expressed or necessarily implied, may not be shown 
unless the validity of the writing is challenged, or its terms 
are ambiguous, or an alteration appears upon its face. But the 
doctrine just stated has no application to unilateral agreements 
such-as receipts, or other mere memoranda. 


NO PROPER FOUNDATION 


The objection that “no proper foundation has been laid” 
seems to be a favorite with the average practitioner in Cali- 
fornia. The fact that the objection is generally wholly without 
merit and yet is rather constantly sustained calls for a word or 
two. The objection that “no proper foundation has been laid” 
for the introduction of testimony is intrinsically proper where it 
is sought, (1) to get the opinion of a witness who has not been 
shown to be qualified to express an opinion as an expert, (2) to 
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introduce secondary evidence where the want of primary evidence 
has not been accounted for, (3) generally for the introduction of 
an alleged confession, (4) in order to testify as to a person’s 
reputation, and (5) to introduce testimony to impeach a: witness.® 
Contrary to what seems to be the general belief, a cross-examiner 
who seeks to discredit a witness by his own admissions is not 
obliged to show the time, place, or persons present. He is 
entitled to ask a witness questions which directly tend to dis¢redit 
him without laying the slightest foundation for them. But, and 
it is a large but, he may not thereafter bring a witness to the 
stand to impeach the witness if he failed to lay the proper 
foundation; i.e., time, place, and persons present.’ In short, 
unless the proper foundation for impeachment by other witnesses 
is laid at the time the witness is cross-examined, the cross- 
examiner will have to be content to take the answer of the 
witness. But that may be just what he intends to do, and if so 
the court errs if it sustains the objection that “no proper founda- 
tion has been laid.” 

A foundation for the introduction of evidence is never re- 
quired unless the examiner seeks from the witness (1) his 
opinion, (2) the reputation of a person, (3) the facts of an 
alleged confession, (4) the introduction of secondary evidence, . 
or (5) to introduce testimony to impeach a witness. 





TIME, PLACE AND PERSONS PRESENT 


This objection is one that is usually coupled with the “no ] 
foundation” objection. An examiner, whether on direct or cross- 1 
examination, may not be required preliminarily to inquire of the 4 
witness the time, place, or persons present, when an objection to é 
that effect is made. If it is important to counsel who makes 
the objection that the time, place, or persons present be shown, L 
he can inquire when his time for examination is reached. How- ; 


ever, if he is of the view that the witness is-going to give 
incompetent testimony, his remedy is to ask permission to take ] 
the witness on the voir dire.’* In short, the objection that “time, 





9Wigmore, Evidence, 3rd ed., §654. 

10People v. Jones, 160 Cal. 358; People v. Campos, 10 Cal. App. (2d) 310; t 
Jones v. Bayley, 49. Cal. App. (2d) 647. 

11C. C. P. §2052. 

12Wigmore, Evidence, 3rd ed., §§585, 560, fn. 1. 
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place, or persons present is not shown” is generally speaking an 
invalid objection. 

An examiner may not be required as a condition to the 
admissibility of testimony to inquire preliminarily of the witness, 
the time, place and persons present. 


ASKED AND ANSWERED 


The objection so often heard in California courts that a 
question has been “asked and answered” is an objection which, 
as such, is wholly unknown to the law of evidence. The fact 
that a question has been asked and answered several times 
is ground for suggesting to the trial court that the question calls 
for undue repetition of answers already made. Repeating an al- 
lowable question once answered on the direct examination, is 
ordinarily superfluous, and therefore improper. But circum- 
stances may arise which make it desirable to emphasize certain 
facts anew.'* However, on cross-examination the repetition of 
the same or a similar question may bring an answer that tends 
to contradict, weaken, or explain an earlier answer, and so should 
generally be permitted up to a point where it is evident to the 
court that nothing is to be gained by the repetition. The ex- 
tent to which counsel may go rests in the sound discretion of the 
trial court. Evidently, the use of the phrase “asked and 
answered” stems from the casual language used by one of our 
District Courts of Appeal in People v. Ramey, 70 Cal. App. 92. 
There appears to be no need to discourage the use of the 
phrase “asked and answered” provided, it is clearly understood 
that it means no more nor less than does the objection “undue 
repetition.” In many respects “asked and answered” is a short 
and rather apt phrase. 

The objection “asked and answered” is generally not proper 
unless there has been an undue repetition of substantially 
similar questions to a witness. Even so, any ruling made is 
largely within the sound discretion of the trial judge. 


HEARSAY 


The hearsay rule has so many exceptions that it does not . 
seem worth while to attempt to reduce the rule and its exceptions 
to any short rule of thumb. However, it should be noted, 





13C. C. P. §2044, 
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“contrary to a somewhat local belief, that a witness cannot testify 
to a statement made by a third-party merely because the party 
against whom such hearsay is sought to be used was present and 
heard the statement. Unless such party at the time was under 
a duty to speak up and challenge the statement, it is still hearsay 
and inadmissible, and moreover, it is in no manner an admission 
against interest so as to be admissible on that ground.™* 

Testimony of a witness as to statements made by a third party 
in the presence of a person sought to be bound thereby is hearsay 
and not within any exception to the hearsay rule. 


HYPOTHETICAL QUESTIONS 


It is not necessary that a hypothetical question include all the 
testimony given. All that is required is that the question embody 
salient facts of which there is evidence in the record. Even so, 
the question must not be misleading nor unfair.1* Ordinarily, a 

14People v. White, 44 Cal. App. (2d) 183; See, also, Estate of Gaines, 15 


Cal. (2d) 255. 
15People v. Wilson, 25 Cal. (2d) 341. 
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witness may not be asked his opinion upon the evidence in the 
case as he has heard it given at the trial. The mere fact that 
the hypothetical question calls for the ultimate fact in issue is not 
necessarily a ground of exclusion.1® Moreover, contrary to a 
notion that is somewhat current, it is entirely proper to ask the 
expert if a cause or result “might, could, or would” occur. The 
substantive rule of Torts which permits a recovery only for 
reasonably certain future consequences, and not for future pos- 
sible consequences, has no application. One is a rule of sub- 
stantive law; the other of the law of evidence.'* 


EVIDENCE OF VALUE 


In order that a person may testify as to the value of realty 
or personalty he must be qualified as an expert to express his 
opinion except where he is an owner or in possession of the 
property whose value is involved.1s Whether an. expert is, or is _ 
not qualified, rests largely, if not wholly, within the discretion of 
the trial court. 


TESTING FOR VERACITY, INTEREST, OR BIAS 


It is not uncommon for trial judges to be told by cross- 
examiners when the objection “not proper cross-examination”’ is 
made, that by their questions they are merely testing the veracity, 
interest, or bias of the witness. But too often the cross-examiner 
is proceeding along lines that do not test for veracity, or other 
elements of credibility, and again too often, he has not the 
slightest conception of the true rule. In fact, if the trial court 
stops him he often insists that any question may be asked of the 
witness so long as his (the examiner’s) sole object is to test 
for credibility. It is time this bubble were pricked. Unless 
the questions asked are properly framed so as to test the veracity, 
interest, or bias of the witness, or are limited to a cross-examina- 
tion of material facts brought out on the direct-examination, the 

16People v. Wilson, 25 Cal. (2d) 341. 

17Wigmore, Evidence, ‘3rd ed., pp. 356-360. Cf. Kimio v. San Jose-Los Gatos, 
etc. Ry. Co., 156 Cal. 273; Ostertag v. Bethlehem, etc., Co., 65 Cal. App. (2d) 795; 
Cordiner v. Los Angeles Traction Co., 5 Cal. App. 400. . 

18Spring Valley Water Works v. Drinkhouse, 92 Cal. 528 (realty); Bronch v. 
Bekins, etc., 106 Cal. App. 623; Shotwell v. Bloom, 60 Cal. App. (2d) 303 (per- 
sonalty) ; Wigmore, Evidence, $3714, 716; Chamberlayne, Evidence, §§2140-2150. 

19“A loose belief doubtless obtains in some minds that almost anything may 
go in on cross-examination (saving the discretion of the court). Conceptions of 
this sort should be radically abandoned. Cross-examination is no universal solvent 


for reducing everything to admissibility. The notion is not only unsound, but 
misleading * * *,” Wigmore, Evidence, 3rd ed., §878. 





50 LOS ANGELES BAR BULLETIN 


questions are improper.*° Moreover, the cross-examiner over 
apt objection, is not entitled under the guise of “testing” to 
expand his right of cross-examination so as to develop material 
facts not testified to by the witness on the direct examination. As 
an aside, it is submitted that trial courts generally are altogether 
too lax in permitting cross-examiners too much, rather than too 
little leeway in the so-called field of “testing.” Whether an ob- 
jection is made or not, the trial judge is authorized and under a 
duty to restrict the cross-examiner who piles up a record need- 
lessly and to no purpose except to vent his spleen, to hear his 
own voice, or to impress his client. At times it is hard to 
separate the wheat from the chaff in a record made by such an 
examiner. The trial judge in the situation narrated—it needs to 
be emphasized—is not a mere moderator. 

Cross-examination is limited to delving into the MATERIAL 
Facts brought out on the direct-examination, except that the 
cross-examiner may test the veracity, interest, or bias of the 
witness by such questions ONLY as directly test the veracity, 
interest, or bias of the witness, or other elements going to his 
credibility. Additionally, he may be asked if he has been con- 
victed of a felony. He may not, however, be impeached by evi- 
dence showing that he has committed particular wrongful acts 
of any type short of one resulting in a conviction for a felony. 


LEADING QUESTIONS 


On cross-examination questions may be leading so long as 
they are directed to facts stated on the direct examination or 
pertain to the credibility of the witness.) 


PRESERVING OBJECTIONS TO 
SIMILAR LINES OF TESTIMONY 


It is not unusual for counsel whose objection is overruled to 
request the court to consider that the objection is made to all 
similar questions without repetition of the objection. The request 
is probably never denied and indeed it would be error to do so. 
What counsel and trial courts often overlook is that no such 


20C. C. P. §1868 (cross-examination); C. C. P. §§2051, 2052 (impeachment); 
Wigmore, Evidence, 3rd ed., §944 (seope of cross-examination); McKelvey, Evi- 
dence, Sth ed., p. 587. 

21C.C. P. §2048; Wig=s-crs, Evidence, 3rd ed., §773; McKelvey, Evidence, 
5th ed., p. 590. 
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request need be made by counsel as the objection is preserved 
without a request. It is well-established, at least in this state, 
that an objection once made to a particular line of testimony 
stands throughout the trial to that line of testimony regardless of 
the fact that it comes from the same witness or other witnesses 
thereafter. Trial judges need to be alert in this field lest they 
commit a series of errors. ’ 

An objection which is overruled stands to all subsequent 
questions of the same kind or character directed to the witness 
or any subsequent witness.?* 


INCOMPETENT, IRRELEVANT AND 
IMMATERIAL 

This familiar objection flows trippingly from the tongue of 
counsel but few have taken the time to analyze it or to seek a 
definition of its elements. ; 

Evidence is INCOMPETENT where it 1s not of the character of 
proof which the law permits in the type of case being tried. 
Evidence is IRRELEVANT when it does not touch upon the tissues 
which the parties have made by their pleadings, so as to assist 
in getting at the truth of the facts disputed. Evidence is 1M- 
MATERIAL if it does not go to the substantial matters in dispute 
or has no legitimate and effective influence or bearing on the 
decision of a case. Proof of facts material to a recovery Is 


MATERIAL fo the issue 
ok ok * 


As stated in the caption to this article the endeavor has been 
to state only a few thumb-nail rules of the law of evidence. 
What has been said is not an open sesame to the law of evidence. 
But the hope now expressed is that this exceedingly partial 
review may whet the reader’s interest sufficiently, at least, to’ 
cause him to review some short and compact text on Evidence 
of which there are several excellently done. The writer per- 
sonally likes McKelvey on Evidence, now in its fifth edition. 





22Green v. Southern Pacific Co., 122 Cal. 563; Wigmore, Evidence, 3rd ed., 
$18, fn. 18, 64 C. J. $201, p. 179, fn. 41-42. 
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DEFAULT DIVORCE 


By Frank G. Swain, 
Judge of the Superior Court* 


HOPE I can make a few practical suggestions which will be 

helpful to you and which may save you embarrassment if you 
appear before a judge who does not know that it is treason to 
deny a default divorce. It is important to make a record which 
will stand any scrutiny. With this in mind, I have selected 
three points for your consideration. (1) the cause of action, 
(2) the trial, (3) the judgment. 

WHAT CONSTITUTES A CAUSE OF ACTION 
Ja FOR DIVORCE? 

The policy of the legislature in California is and always has 
been that a divorce should be granted only for a serious offense 
of the defendant. Adultery and conviction of a felony are 
unquestionably serious offenses. Likewise are desertion, habitual 


*This article contains the substance of an address delivered by Judge Swain 
before the Junior Barristers on September 11, 1945. 
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intemperance and failure to provide, and these must continue for 
a year before they ripen into a cause of action. Incurable 
insanity, which has been added in recent years, is not an offense 
of the defendant but is a condition existing without fault of the 
defendant which the legislature, for humanitarian reasons, deemed 
a sufficient ground. There is no difficulty in determining whether 
one of the foregoing grounds for divorce exists and advising a 
client accordingly. But the same is not true of extreme cruelty. 
It is impossible to formulate any hard and fast rules as to what 
constitutes extreme cruelty because of the varying degrees of 
sensibility of plaintiffs. ‘The law recognizes the fact that what 
causes great mental anguish to a lady of refinement will not 
faze a Tugboat Annie. I can give you only some general guides, 
but the misconduct of the defendant must always be serious 
as in other causes of action. 

The legislature never intended that trivial quarrels or 
disputes between spouses would be adjudged extreme cruelty. 
This can be gathered from the statutory definition (C. C. §94): 
“Extreme cruelty is the wrongful infliction of grievous .bodily 
injury, or grievous mental suffering, upon the other by one party 
to the marriage.” [Italics added.] 

When I began the practice of law there were such stalwarts 
on the bench as Judge Charles Monroe who did not grant 
divorce decrees on the ground of cruelty unless serious mis- 
conduct of the defendant was proven. Since that time an atti- 
tude has grown up of “what is the use of denying a default de- 
cree, the parties know best, if they can’t get along they are 
better off divorced.” I do not subscribe to these sentiments for 
two reasons. They are unsound sociologically and legally. I 
realize that if a married couple have separated for good a court 
cannot save that marriage by denying a divorce. But I am also 
convinced that if a married couple know that a divorce cannot 
be had for the mere asking they will work harder at their job of 
making a success of marriage. The marriage pattern is much 
better if the possibility of cutting it short by an easy divorce does 
not exist. In the second place, it is not the law that mutual 
consent is a ground for divorce in California. It was in ancient 
Rome. “Divortium” was a dissolution of marriage by mutual 
consent. That made divorce easy but not easy enough for the 
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Emperors, so they invented a divorce by “repudium.” With that 
innovation all a plaintiff had to do to dissolve the marriage was 
to send word to his wife, “I repudiate you.” Then followed one 
of the most dissolute periods in all human existence. History 
shows that divorce should not be too easy. 


Many cases are brought into our courts where divorces are 
asked on grounds that do not constitute extreme cruelty. In- 
complete desertion alone does not constitute extreme. cruelty 
(Smith v. Smith, 62 Cal. 466). Almost daily plaintiffs testify 
in our courts: “He said, ‘I don’t love you; our marriage was 
a mistake; get a divorce’.” Every genuine desertion doubtless 
causes the plaintiff mental suffering because she is left “against 
her will and without her consent.” If the mere leaving were 
sufficient ground for divorce the legislature would not have re- 
quired it continue for a year before it ripens into a cause of 
action for divorce. This cannot be changed by labelling it 
“cruelty” instead of “desertion.” It is true, of course, that 
testimony of a desertion is admissible in a cruelty trial but that 
must not be the only misconduct of the defendant (Dupes v. 
Dupes, 43 Cal. App. 67). If accompanied by other acts of mis- 
conduct it may become cruelty. The same is true of excessive 
drinking. The supreme court said in Haskell v. Haskell, 54 Cal. 
262: “Excessive drinking which does not amount to habitual 
intemperance” does not constitute extreme cruelty. In present- 
ing evidence of intoxication do not stop with the question, 
“Does your husband drink?” The Court cannot divorce every 
person who takes a highball. Taking a drink does not prove in- 
toxication and intoxication alone does not prove cruelty. If your 
case rests largely on excessive drinking you should prove not 
only drinking to excess but you should also ask, “How does your 
husband act when he is drunk?” (In using “she” to designate 
the plaintiff I want it understood that words used in the feminine 
gender include the masculine gender.) But though excessive 
drinking alone not amounting to habitual intemperance is no 
ground for divorce, yet when coupled with other acts may con- 
stitute extreme cruelty (Grierson v. Grierson, 156 Cal. 434). 


Bad manners alone is not ground for divorce. Yet every 
day plaintiffs come into court with the complaint, “He was rude 
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to my guests; he wouldn’t carry on a conversation; he would go 
to his room and read; he was argumentative.” The court in 
Blanchard v. Blanchard, 10 Cal. App. 203, 205,- held: “Austerity 
of temper, petulance of manners, rudeness of -language, a want 
of civil attention and accommodation, sallies of passion” are not 
of themselves sufficient to justify a divorce, but may add 
“strength to the contention of plaintiff of a uniform course of 
ill treatment.” Along the same line is the familiar story, “He 
stayed out nights.” I denied one decree where the only evidence 
of cruelty was that the defendant went out one night a week and 
played poker with the boys. If a husband habitually stays out 
alone until late hours of the night, it is certain that he is losing 
or has lost interest in his home. But you should not rely alone 
on testimony that he stayed out at night. It is important 
to find out what he was doing when he was out. Usually he 
was up to no good. Evidence of lip stick on his shirt the next 
morning is evidence indicating misconduct while out. That is 
only one example of what I mean by additional evidence. 
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It is true that there is little or no uniformity among judges 
as to what amounts to extreme cruelty. But if you come into 
court prepared to prove serious misconduct on the part of the 
defendant you need not fear to appear before the most exacting 


judge. 
THE TRIAL 


Probably most of you think that it is so easy to try a default 
divorce case that I will be wasting your time if I speak of it. 
If you could sit with me on the bench and hear attorneys who 
cannot prove residence without a struggle you would understand 
why I think a few suggestions as to the trial of a divorce case 
may prove helpful to you. It is a pleasure to hear an attorney 
try a divorce case skillfully. Every question is clear-cut and adds 
something to the case. It reminds me of an artist who makes a 
drawing—a few deft strokes and the picture is complete; not a 
single line blurs or mars. 

In proving residence, start with residence in the county. If 
the plaintiff has lived in the County of Los Angeles for more 
than one year immediately preceding the filing of the complaint, 
it follows as night the day that she has lived in the State of 
California for the required time. A perfect question is, “How 
long, continuously last past, have you resided in the County of 
Los Angeles, California?” 

Be sure to lay sufficient foundation for testimony so the court 
may know that the witness heard or saw the events he relates. 
For example, if a witness testifies that the defendant was running 
around with other women, be sure to ask, “How do you know 
that?” Do not put a witness on the stand who knows only what 
the neighbors say. In this connection, a plaintiff may testify 
as fo rumors she has heard about her husband’s misconduct out 
of her presence, not by way of proving that her husband did 
those things but; after other proofs that he did those things, 
by way of proving -that the plaintiff learned of that misconduct 
and thereby suffered mental anguish. It is elementary that if 
a plaintiff never hears of her husband’s wrongdoings, however 
grievous, she cannot be said to have suffered mental anguish. 

Do not allow your witnesses to testify to conclusions. “He 
was mean”; “He was argumentative ;” “He was rude;” “He was 
cruel” give the court no information. If a witness so testifies, 
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follow that up with the question, “What did he do that causes 
you to say he was mean, etc.?” ‘The better practice is to inter- 
view carefully all witnesses ahead of time and avoid these errors. 

Corroboration is indispensable. Every lawyer knows that 
under section 130 of the Civil Code the testimony of the plaintiff 
cannot be corroborated by the testimony of the defendant, but 
many overlook the part of the same code section which says 
that the testimony of the plaintiff cannot be corroborated by the 
admissions of the defendant. Time after time attorneys try to 
prove that the defendant is running around with other women 
merely by testimony from the plaintiff and her corroborating 
witness of admissions of the husband. A letter from the husband 
relating his intimacies with another woman is only an admission 
of the defendant and must be corroborated by some one who 
has seen him with that other woman in circumstances which 
would cause the wife grievous mental suffering upon learning 
of them. Many attorneys- argue that a statement by or letter 
from the husband admitting misconduct with another woman is 
cruelty. The fact of the misconduct, not merely the telling of 
it to the wife, constitutes cruelty. To hold otherwise would open 
the door wide for collusion and fraud. 


May I suggest a short form for the examination of a 
plaintiff in a cruelty case. 
What is your name? 
Are you the plaintiff in this action? 
Are you the wife of the defendant ? 
When did you marry? 
Where did you marry? 
. When did you and the defendant separate? 
. Are you a resident of the County of Los Angeles, State 
of California? 
Q. How long, continuously last past, have you been a resi- 
dent of this county? 


Q. You charge your husband with extreme cruelty. What 
did your husband do that causes you to make that charge? 

Q. What effect did this conduct of your husband have on 
you? 

Some attorneys make harder work of proving a desertion than 
is necessary. Again, I would like to suggest a short form of ex- 
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uv 


amination. The first eight questions can be the same as above, 
then: 

Q. Did you leave him or did he leave you? 

Q. What were the circumstances of the separation? 

(If there have been requests that the defendant return to the 
plaintiff bring that out here and his refusal to return.) 

Q. Have you lived together at any time since the separation? 

©. Was this separation against your will and without your 
consent? 

THE JUDGMENT 


The relief granted in a default case may not exceed the relief 
specifically prayed for. C. C. P. §580 provides: 

“The relief granted to the plaintiff, if there be no 
answer, cannot exceed that which he shall have de- 
manded in his complaint.” 

There are many cases where the complaint fails to pray for 
alimony, custody of children, support for children, or division 
of the community property, and yet the attorneys strenuously 
request that these be granted. ‘They argue that such relief can 
be granted under the prayer for general relief. The answer is 
found in Metropolitan Life Insurance Co. v. Welch, 202 Cal. 
312; 315: 

“Where there is no answer the prayer for general 
relief cannot enlarge the power of the court to grant 
relief not specifically prayed for.” 

The Court in that case was considering a judgment granted in a 
prior divorce action, Darsie v. Darsie, 49 Cal. App. (2d) 491, 
applies the same rule in an appeal from a judgment in a divorce 
case. May I warn you that the quickest way to get an appeal 
taken in a default divorce is to persuade the judge to grant your 
client relief which is not prayed for in the complaint. 

Very often courts are asked to approve a property settlement 
which was executed after the complaint was filed. These fall 
into three classes: 

a. Where there is no allegation of community property and 
no prayer for division of it in the complaint, it is improper to 
admit or approve such a property settlement. An amended com- 
plaint should be filed alleging the making of the property set- 
tlement and praying its approval. 
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b. Where the complaint alleges the existence of community 
property and prays for its division, it is proper to admit such a 
property settlement. A court may divide the property as agreed 
by the parties in such a case even though the parties made that 
agreement after the complaint was filed. The same is true of 
alimony, custody of children and support for children. 


c. In the “uniform policy” of the court, which is appended to 
the published Rules of the Superior Court of Los Angeles 
County, you will find a provision that a property settlement made 
after the complaint is filed and not mentioned in the complaint 
may be approved by the Court if it contains a stipulation or ex- 
press agreement that it may be made a part of a decree of 
divorce. 

In the past plaintiffs have frequently asked that their maiden 
names be restored to them. Prior to September 15, 1945, there 
is no authority for this. Under C. C. §131, as amended, on 
and after that date the decree may restore to the plaintiff her 
maiden name or the name under which she was married. 

Frequently a plaintiff asks a division of joint tenancy 
property. In the absence of special agreement property held in 
joint tenancy is not community property; the interest of each 
spouse is separate property (Siberell v. Siberell, 214 Cal. 767; 
Delanoy v. Delanoy, 216 Cal. 23). In granting a divorce the 
court may divide the community property of the parties (C. 
C. §146), but has no authority under that section to divide joint 
tenancy property (Conard v. Conard, 5 Cal. App. (2d) 91; 
Tomaier v. Tomaier, 23 Cal. (2d) 754). From the fore- 
going decisions there has arisen the belief that joint tenancy 
property cannot be divided between the parties in a divorce 
action in the absence of an agreement. This belief is erroneous. 
In the Siberell case, supra, tlie trial court divided the joint 
tenancy property equally between the spouses. The supreme 
court, affirming the judgment, said (p. 775): “In any state 
of the case the court had the power to divide the property 
equally.” In Tomaier v. Tomaier, 23 Cal. (2d) 754, 759, the 
court said: “In its holding, as distinguished from its language, 
the Siberell case established only that whether such property is 
a joint estate or community property, the trial court in a divorce 
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proceeding has the power to divide the property.” This means 
that in a divorce case the court may partition joint tenancy 
property although, in so doing, it is not acting under C. C. §146. 
One point more; even though the title to property is held by 
husband and wife as joint tenants, if there was an agreement, 
either in writing or an oral executed one, that they should hold 
the beneficial interest therein as community property, the court, 
upon granting a divorce, has the power to divide that property 
(Tomaier v. Tomaier, 23 Cal. (2d) 754). 





DESTRUCTION OF OLD FEDERAL COURT . 


RECORDS: DATA ON OLD LAND GRANT 
RECORDS NOW IN SAN FRANCISCO 


OMETIME AGO the Association was asked to consider the 

problem of destroying old records in. the clerk’s offices of the 
United States District Courts. The report came from Fred H. 
Kruse, chairman of the committee appointed by the Judicial 
Conference of Senior Circuit Judges. President Macdonald ap- 
pointed a special committee composed of Alfred Grossman, Reu- 
ben G. Hunt, Hubert F. Laugharn, Vincent Morgan; Hewlings 
Mumper, and Jackson W. Chance, Chairman. 


This committee made a thorough study of the problems and. 


rendered a comprehensive and interesting report, which the 
Board approved. With respect to all types of cases, the com- 
mittee says, the Register of Actions, Docket Books, Judgment 
Books, Civil Order Books, Minute Books, old Equity Order 
Books, Equity Rule Books, and Civil Rule Books will be retained 
and preserved as a minimum of perpetual record regardless of 
what may be destroyed. i 

As to bankruptcy files and papers, the committee was divided 
as to whether the period for preservation should be 50 years or 
for an indefinite period. Several members felt that 50 years for 
practical purposes is sufficient; others felt that files and papers in 
bankruptcy cases involving an interest in real property should be 
like any other proceeding affecting real property, as to which the 
committee’s recommendation is for an indefinite or perpetual 
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preservation. A bare majority favored this latter view. 

The committee recommended that the following be disposed. of, 
as provided by law, subject to the National Archives Act: 

A. All files and papers in bankruptcy cases which have been 
closed more than ten years, except: (1) one petition and one 
set of schedules and amendments thereto, and the order on 
discharge; and, where available, the records of the referee, shall 
be preserved for 25 years after the case is closed. (2) In 
cases involving any interest in real estate, the files and papers 
directly pertaining to the real estate shall be preserved for the 
same length of time as clerk’s dockets in such cases (3) Files 
and papers which otherwise would be disposed of under foregoing 
recommendations may be preserved if deemed worthy of preserva- 
tion in the judgment of the district court. 

B. Files and papers in bankruptcy cases, as they accumulate, 
10 years after the case is concluded, with these exceptions: 
(1) One petition and one set of schedules, and amendments 
thereto, and order of discharge preserved for 25 years after the 
case is closed. (2) In cases involving any interest in real estate, 
files and papers directly pertaining to the real estate to be 
preserved for 50 years after case is closed. (3) Dockets and 
claims registers of referees, as may be required by the General 
Orders or prescribed by the Director of the Administrative Of- 
fices, shall be preserved for the same length of time as the clerk’s 
bankruptcy dockets. (4) Any files which otherwise would be 
disposed of under the foregoing recommendations may be pre- 
served if deemed worthy of preservation in the judgment of the 
district court. 

As to criminal case files, the committee recommended that 
there be preserved, as a minimum, not only the Docket Book, 
Register of Criminal Actions and the Minute Books of Judg- 
ments, but also the indictment or the information; or in the 
alternative the Judgment Rolls in a criminal case as defined in 
Rule 38, Rules of Procedure for the Southern District of Cali- 
fornia. This minimum of record should be retained even in ac- 
quittal cases, at least in those cases in which the statute of limita- 
tions will not run. This would still allow the destruction of what 
the clerk estimates to be a considerable bulk of records. 


The committee opposes the destruction of the Judgment Roll 
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in all types of civil actions. It believes it would be a serious 
mistake if this minimum of records were not preserved in- 
definitely. The most compelling of the many reasons for this 
is the proof of res judicata in a subsequent action may become 
essential at any time in a number of different types of actions or 
proceedings, not only with respect to real property, but also 
with respect to personal property and various types of obligations. 

The committee recommends disposition of files and papers in 
admiralty, in rem, civil, law, and equity actions (including those 
in cases in the former United States Circuit and Territorial 
Courts) except certain minimum records, including the Judg- 
ment Roll, the complaint, petition, motion, summons, notices, 
proof of service, etc. The committee believes that the following 
records should be preserved indefinitely: defaults, jurisdiction of 
court, pleadings, and each motion resulting in a judgment, order 
or decree, as well as written opinions of trial court. 

The committee believes its recommendations, if followed, will 
permit the destruction of depositions, memoranda of points and 
authorities, bills of particulars, interrogatories, motions for in- 
spection of books and records, and records and files relating to 
appeal. It calls attention to the fact that by statute reporter’s 
notes and transcripts of notes must be kept for 10 years; that 
this statute will be a source of heavily encumbering the clerk’s 
office; that it may be found to be in conflict with the rules 
recommended ; and that the two should be brought into harmony 
with each other. 

The committee calls particular attention to conditions in 
California. The files in the land-title cases under the Act of 
March 3, 1851, for confirmation of the old Spanish and Mexican 
grants, the majority of which are in Southern California, have 
been, since 1866, deposited in the clerk’s office in San Francisco. 
These contain records which are some of the most valuable his- 
torical and legal records in the state. Under the rules recom- 
mended by the national committee, the district court has the 
discretionary power to order destroyed any records. It is pos- 
sible, though not likely, that the district court could order these 
old land title records destroyed. These records should be on 
deposit with the clerk in the Southern District of California. 
This would require an act of Congress. 
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The Board of Trustees of the Los Angeles Bar Association 
has requested the committee to forward to it an outline of the 
procedure that is necessary to transfer the records of the land 
grants, now in San Francisco, to the clerk’s office for the South- 
ern California District at Los Angeles. 


The committee commended the splendid cooperation and 
assistance of Edmund L. Smith, clerk of the United States 
District Court for the Southern District of California, who not 
only attended all meetings but furnished the data on the Spanish 
and Mexican land grant records. This data was in the form 
of a separate memorandum appended to the report. It reads 
as follows: 


I call attention to the fact that included in this cate- 
gory are the land title cases under the old Spanish and 
Mexican grants appealed from the decisions of the Land 
Commission under the Act of March 3, 1851, 24 Stat. 
310, as amended. 


Under the Act of September 28, 1850, 9 Stat. 521, 
California was divided into two districts. By the Act, 
of July 27, 1866, 16 Stat. 300-301, the Southern District 
was abolished and one district known as the District of 
California was created. The clerks of the Southern 
District were directed to deposit all records of the Cir- 
cuit and District Courts for the Southern District with 
the clerks of the Courts for the District of California. 
and these records still remain with the clerk of the 
Northern District of California at San Francisco. 

The Act of August 5, 1886, 24 Stat. 308-310, again 
divided California into the Northern and Southern Dis- 
tricts and provided for the trial of such suits in the 
Southern District upon certified transcripts of the 
records remaining with the clerks of the District of 
California. As stated, the original records, including the 
land title cases referred to, still remain with the clerk 
at San Francisco. It may be that members of the local 
bar might be interested in having the records in the 
land cases transferred to this district for such dispo- 
sition as this Court may decide. Many of these cases 
were taken to the Supreme Court of the United States 
and others are included in Hoffman’s Land Cases. Per- 
haps many of the cases were not appealed to the United 
States Supreme Court and the adjudications of the old 
Southern District of California courts are the final judg- 
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ments affecting titles to land now within the Southern 
District of California. Many attorneys and others in 
past years have sought these records at this office and 
have been sent to the clerk at San Francisco. 

—E.D.M. 





STATEMENT OF THE OWNERSHIP, MANAGEMENT, CIR- 
CULATION, ETC., REQUIRED BY THE ACTS OF CON. 
GRESS OF AUGUST 24, 1912, AND MARCH 3, 1933 


of Los Ancetes Bar Buttetin,, published monthly at Los Angeles, California, for 
October 1, 1945. 


State of California, County of Los Angeles.—ss. 


Before me, a Notary Public in and for the state and county aforesaid, personally 
appeared Robert M. Parker, who, having been duly sworn according to law, deposes 
and says that he is the business manager of the Los Angeles Bar Bulletin, and 
that the following is, to the best of his knowledge and belief, a true statement 
of the ownership, management (and if a daily paper, the circulation), etc., of the 
aforesaid publication for the date shown in the above caption, required by the Act 
of August 24, 1912, as amended by the Act of March 3, 1933, embodied in section 
537, Postal Laws and Regulations, printed on the reverse of this form, to wit: 


_1. That the names and addresses of the publisher, editor, managing editor, and 
business managers are: 
gf atat—iae Angeles Bar Association, 1124 Rowan Bldg., Los Angeles 13, 
alt. 
Editor—Edwin W. Taylor, 1241 Citizens National Bank Bldg., Los Angeles, 13, 
California. 
Managing Editor—None. 
Business Manager—Robert M. Parker, 241 E. 4th St., Los Angeles 13, California. 


2. That the owner is: (If owned by a corporation, its name and address must 
be stated and also immediately thereunder the names and addresses of stockholders 
owning or holding one per cent or more of total amount of stock. If not éwned - 
by a corporation, the names and addresses of the individual owners must be given. 
If owned by a firm, company, or other unincorporated concern, its name and address, 
as well as those of each individual member, must be given.) Alexander MacDonald, 
president, 621 So. Spring St., Los Angeles 14,’ California. Paul Fussell, Secretary, 
900 Title Insurance Bldg., Los Angeles 13, California. Ewell D. Moore, Treasurer, 
620 Subway Terminal Bldg., Los Angeles 13, California. Los Angeles Bar Asso- 
ciation, 1124 Rowan Bldg., Los Angeles 13, California. 


3. That the known bondholders, mortgagees, and other security holders owning 
or holding 1 per cent or more of total amount of bonds, mortgages, or other se- 
curities are: (If there are none, so state.) None. 


4. That the two persereate next above, giving the names of the owners, stock- 


holders, and security holders, if any, contain not only the list of stockholders and 
security holders as they appear upon the books of the company but also, in cases 
where the stockholder or security holder appears upon the books of the company 
as trustee or in any other fiduciary relation, the name of the person or corporation 
for whom such trustee is acting, is given; also that the said two paragraphs contain 
statements embracing affiant’s full knowledge and belief as to the circumstances 
and conditions under which stockholders and security holders who do not appear 
upon the books of the company as trustees, hold stock and securities in a capacity 
other than that of a bona fide owner; and this affiant has no reason to believe 
that any other person, association, or corporation has any interest direct or indirect 
in the said stock, bonds, or other securities than as so stated by him. 


5. That the average number of copies of each issue of this publication sold 
or distributed, through the mails or otherwise, to paid subscribers during the twelve 
months preceeding t date shown above is (This information is 
required from daily publications only.) 

Rosert M. Parker, 
Business Manager. 


Sworn to and subscribed before me this Ist day of October, 1945. 
[Seal] MarcueErite F. Cripps, 
Notary Public in and for the County of 


TS! Los Angeles, State of California. 
My commission expires January 3, 1948. 














